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not fully performed. One who has an equitable title and can compel a trans- 
fer to himself of the legal title is the owner within the provisions of uncon- 
ditional and sole ownership. Lingerfelter v. Insurance Co., 19 Mo. App. 252. 
Where the provision is that the title must be a fee the mere equitable title is 
not enough. Mott v. Insurance Co., 69 Hun 501. An equitable title is, how- 
ever, sufficient if the policy only requires that the interest of the insured be 
entire, unconditional and sole ownership. Insurance Co. v. Schroder, 11 Tex. 
Civil App. 130, 31 S. W. 1 100. 

Insurance — Sale of One Company to Another — Rights of Policy- 
holders and Agents of the Selling Company. — The A Insurance Com- 
pany had entered into a contract with agents to solicit and obtain business 
for the company and they had entered upon the contract and had expended 
large sums in obtaining a considerable business for the company. Agents 
were to be paid a percentage of the premiums, but at the time of the sale 
and transfer of the A company to the B company many of these premiums 
were in the form of notes which were not due. In the sale the B company 
assumed all the assets and liabilities of the A company. In an action brought 
by the agents for the unpaid premiums and for the breach of contract by the 
company, Held, that the sale of the company would render its policies void- 
able and that the purchasing company is liable for the breach of contract 
with the agents. Crowell et al. v. Northwestern Life & Savings Co. et al. 
(1906), — Minn. — , 108 N. W. Rep. 962. 

This case is in accord with the authorities. It was held in Lowell v. 
Insurance Co., 11 1 U. S. 264, that when an insurance company sells and 
transfers all its assets and business the effect of such transfer is to render the 
policies of the selling company voidable and if the policy holders chose to 
avoid the policies that damages may be recovered. See also U. S. v. Behan, 
no U. S. 339. Each person to a contract has a right to have performance 
by the person with whom he contracts. The buying company is clearly 
liable to the agents. It assumed all the liabilities of the A company and 
among them was this broken contract with the agents. Inability of the cor- 
poration to continue business is no excuse for its breach of contract with an 
agent. The company might have escaped liability by stipulating for an 
exemption at the time the contract was entered into. Insurance Co. v. Lewis, 
61 Mo. 534. 

Mechanic's Lien — Enforcement — Cross-bill — Right to Maintain. — 
Complainants seek by bill to enforce a mechanic's lien, for the making of 
improvements and repairs upon the defendant's dwelling house. Defendant 
answers by charging failure to perform the contract according to the plans 
and specifications; denies that anything is due the complainants, and by 
cross-bill charges that the complainants failed to perform the contract accord- 
ing to its terms by reason of which she suffered damages, stating them at 
length, and prays for a money judgment for the damages sustained. The 
complainants demurred to the cross-bill, for the reason that the answer in the 
nature of a cross-bill is not authorized by the lien* law. Held, the demurrer 
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must be overruled. Koch et al. v. Sumner et al. (1906), — Mich. — , 108 N. 
W. Rep. 725. 

The theory of the court in arriving at this conclusion was that the office 
of the cross-bill is either to warrant the grant of affirmative relief to the 
defendant in the original suit, to enable the defendant to interpose a more 
complete defense than that which he could present by answer, or to obtain 
full relief to all parties and a complete determination of all controversies 
which arise out of the matters charged in the original bill. A complainant 
who has brought a defendant into a court of equity in order to subject him 
to an adjudication of his rights in a certain subject matter, cannot be heard 
to say that there is no equity in a cross-bill which seeks an adjudication of 
all the rights of the parties to the original suit in the same subject matter. 
The complainant, having brought the parties and the subject matter into the 
chancery side of the court, all questions of dispute between the parties in 
relation to the subject matter should be finally settled. The court in arriv- 
ing at its conclusion has evidently construed the effect of the Michigan 
statute on Mechanic's Liens contrary to the ruling of the majority of the 
courts upon similar statutes. The rights of parties to enforce mechanic's 
liens are created by statute, and no proceedings unauthorized by the statute 
can be had in actions brought thereunder. As this court has said in Sterner 
v. Haas, 108 Mich. 489, "The lien law is in derogation of the common law, 
and all rights under it are statutory, and cannot be extended beyond the 
provisions of the statute." Hence to determine the propriety of the cross- 
bill filed herein, it is necessary to look at the statute. The only provision in 
the Lien Law authorizing the court to render a personal decree, of any kind is 
§ 14, (§ 10723 of Miller's Comp. L.) "Upon final decree the court may order 
a sale of the buildings, machinery, etc., by a circuit court commissioner or 
receiver, or make such other order or disposition of the premises as justice 
may require. If upon the coming in and confirmation of the final report any 
portion of the lien shall still be unpaid, the court may enter a personal decree 
for the same against the party who may be personally liable therefor, and 
execution shall issue for the same as upon other personal decrees rendered 
by the court." This statute authorizes no personal decree whatever except 
a decree for a deficiency in favor of the contractor, sub-contractor or material 
man, and authorizes this only after the property has been exhausted. The 
proceeding under the Lien Law is primarily a proceeding in rem, to charge 
certain specific property with the debt. If complainant proves the debt but 
fails to show a lien, the court cannot go on and render a personal decree in 
his favor. Jones, Liens, says, on this point: "The action to enforce a 
mechanic's lien is in the nature of a proceeding in rem, and a personal judg- 
ment is only incident thereto; and the complainant having failed to establish 
a lien upon the land, cannot in the same proceeding, have a judgment for the 
debt, as upon a distinct and independent claim of action." Under a statute 
very similar in its scope to the statute of Michigan, the Supreme Court of 
Illinois said, in Green v. Sprague, 120 111, 419, "The statute does not con- 
template that there should be any such thing as a personal decree alone. The 
decree alone may operate as such, so far as respects any deficiency, after 
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there has been a sale upon execution of the property subject to the lien, and 
it fails to satisfy the amount found due. Boughton v. McDonough County, 
84 111. 384; Baptist Church v. Andrews, 87 111. 173; O'Brien v. Graham, 33 
111. App. 548 ; Weyer v. Beach, 79 N. Y. 412. If, under the lien law, a plain- 
tiff cannot obtain a personal decree against the defendant, except after a lien 
has been established and the property has been exhausted, it must be equally 
clear that a defendant cannot obtain a personal decree against the plaintiff 
where, for lack of proof of a debt, no charge is laid upon the property. As 
said in the recent case of Tenney v. Power Co., 67 S. C. 11, "As this court 
has decided that the plaintiff or petitioner cannot, under the statutory pro- 
ceeding, recover a judgment in personam against the defendant, there 
is no good reason why a defendant should be allowed to allege a state of 
facts that would enable him to recover a judgment in personam against the 
plaintiff." In accordance with this view of mechanics' liens and the scope 
of proceedings for their enforcement, it has been held in a number of cases 
that a cross-bill for an excess of damages suffered by the defendant will not 
lie in a suit to foreclose a mechanic's lien. The recent case of Norton v. 
Sinkhorn, 63 N. J. 313, decided by the Court of Errors and Appeals in 1901, 
was an equitable suit to enforce a mechanic's lien, and the defendant filed 
an answer in the nature of a cross- bill setting up a claim for unliquidated 
damages arising from the failure of the contractor to perform his contract 
according to its terms. This part of the answer was struck out by the vice- 
chancellor, and an appeal was taken from the order. But the court in affirm- 
ing the order said : "That part of the answer which is in the nature of a 
cross-bill is superfluous and is not adapted to present the defense. It is true 
that, by the act of 1896, it is provided that if the amount of such damages 
recouped shall exceed the demand of the plaintiff, that judgment shall be 
given in favor of the defendant and against the plaintiff in such action for 
such excess, with costs; but that part of the statute is inapplicable to this 
procedure. There is in this statute no provision for a personal judgment 
against the contractor as a debtor. The proceeding is in rem — a controversy 
over a particular fund, involving only the amount due to the contractor from 
the owner and the amount due- to the lien claimants respectively. This part 
of the answer, which is in the nature of a cross-bill, was properly struck out 
by the vice-chancellor." Other cases holding that such a cross-bill will not 
lie and which are exactly in point are McCarthy v. Neu, 93 111. 455; Brown 
v. Baker, 20 Dist. Col. 99. 

Mortgages — Foreclosure Under Power of Sale — Injunction — Limita- 
tions. — Bill by devisees of mortgagor against administrator of mortgagee for 
injunction to restrain foreclosure by advertisement under the statute. Noth- 
ing had been paid upon the mortgage which contained the power of sale since 
1874 nor had any new promise or acknowledgment been made with refer- 
ence thereto. Held, though limitations have run against a mortgage, a court 
of equity will not restrain a sale under power of sale contained in the mort- 
gage. House et al. v. Carr (1906), — N. Y. — , 78 N. E. Rep. 171. 

Three of the seven judges dissented. They were of the opinion that one 



